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Charging Party.

Charging Party requests that the Board strike the brief filed by Respondent, Caesars
Entertainment Corporation d/b/a Rio All-Suites Hotel and Casino (“Rio”), on October 5 in this
matter. This motion is based upon the fact that the Brief intentionally misrepresents the rule that
is at issue.

The facts supporting this motion are based entirely on the record before the Board.

The Board issued its decision on October 27, 2015, finding certain violations of the 2007

handbook maintained by Rio but remanding to an Administrative Law Judge for further hearing



its rule concerning “use of company systems, equipment and resources.” See Caesars Entm’t
Corp. d/b/a Rio All-Suites Hotel & Casino, 362 NLRB No. 190, slip op. at 5 (2015).

The Board incorrectly identified the rule at issue. The title of the rule cited by the Board
comes from the 2015 handbook. The correct title of the rule in the 2007 handbook that was at
issue was “Computer Usage.” See Charging Party Brief filed on October 5, at n.3, for further
explanation.

In any case, the Board explicitly stated the language that was at issue at footnote 13 of its

decision:

The computer confidentiality rule, p. 2.14 states in relevant part
(emphasis added):

Do not disclose or distribute outside of [Rio’s] any information
that is marked or considered confidential or proprietary unless
you have received a signed non-disclosure agreement through
the Law Department. In some cases, such as with Trade
Secrets, distribution within the Company should be limited and
controlled (e.g., numbered copies and a record of who has
received the information). You are responsible for contacting
your department manager or the Law Department for
instructions.

The general restrictions section on computer usage, p. 2.14,
provides (emphasis added):

Computer resources may not be used to:

e Commit, aid or abet in the commission of a crime

e Violate local, state or federal laws

e Violate copyright and trade secret laws

e Share confidential information with the general public,
including discussing the company, its financial results
or prospects, or the performance or value of company
stock by using an internet message board to post any
message, in whole or in part, or by engaging in an
internet or online chatroom

e Convey or display anything fraudulent, pornographic,
abusive, profane, offensive, libelous or slanderous

e Send chain letters or other forms of non-business
information

e Seek employment opportunities outside of the
Company



e Invade the privacy of or harass other people

e Solicit for personal gain or advancement of personal
views

e Violate rules or policies of the Company
Do not visit inappropriate (non-business) websites, including
but not limited to online auctions, day trading,
retail/wholesale, chat rooms, message boards and journals.
Limit the use of personal email, including using streaming
media (e.g., video and audio clips) and downloading photos.

362 NLRB No. 190, slip op. at 5 n.13.

There was no mystery about what was at issue.

An Administrative Law Judge (“ALJ”) issued a Notice of Hearing on September 28,
2015, ordering the parties to a hearing as to the rule described above. The ALJ described “the
relevant portions of the rule are as follows,” using the quoted language above, without the italics.
The ALJ directed a hearing to be held on December 15, 2015.

The ALJ who heard the case clearly understood that that was the rule that was at issue.
In her decision (JD (SF)-20-16, dated May 3, 2016), she again quoted exactly the same rule. See
ALJ Decision, JD(SF)-20-16, pp. 2-3.! She prevented the parties from litigating other issues.

This was the rule that the parties briefed pursuant to the Board’s remand, the Notice of
Hearing issued by the ALJ and the rulings of the ALJ during the hearing on December 15. Itis
the rule that is pending before the Board.

Notwithstanding the clear direction of the Board, counsel for Rio deliberately

misrepresents the rule. Counsel’s brief states at page 2:

Computer Usage:

Computer resources are Company property and are provided to
authorized users for business purposes. The Company has the
right to review or seize computer resources, including hardware,
software, documents and electronic correspondence.

Confidentiality:

Do not disclose or distribute outside of [Rio] any information that
is marked or considered confidential or proprietary unless you
have received a signed nondisclosure agreement through the Law
Department. In some cases, such as with Trade Secrets,

! She even quoted the parts that were in emphasis.



distribution within the Company should be limited and controlled
(e.g., numbered copies and a record of who has received the
information). You are responsible for contacting your department
manager or the Law Department for instructions.

General Restrictions:
Computer resources may not be used to:

. Commit, aid or abet in the commission of a crime
. Violate local, state or federal laws
o Share confidential information with the general public,

including discussing the company, its financial results or
prospects, or the performance or value of company stock by
using an Internet message board to post any message, in
whole or in part, or by engaging in an internet or online

chat room

o Convey or display anything fraudulent, pornographic,
abusive, profane, offensive, libelous or slanderous

o Send chain letters or other forms of non-business
information

Seek employment opportunities outside of the Company
Invade the privacy of or harass other people

Solicit for personal gain or advancement of personal views
Violate rules or policies of the Company.

By comparing the two rules, the misrepresentation is obvious.

First, the first paragraph was not part of the rule that the Board has put at issue in its
Decision or the Notice issued August 1, 2018.

Second, nothing in the quotation suggests that there is a large amount of words between
the paragraph entitled “Computer Usage” and the paragraph entitled “Confidentiality.” No
ellipsis or other indication that parts were deleted. In fact, “Computer Usage” appears at page 25
(page 2.13 of the handbook), while the remainder appears at page 26 (page 2.14 of the
handbook). Counsel intentionally misrepresented the rule to suggest that they are placed
together, when, in fact, there is a lot of language in between.

Third, the quotation fails to contain the italicized portions, which the Board emphasized
in its decision, that were at issue and were later repeated in the ALJ’s decision. It’s particularly
relevant since the Notice and Invitation to File Briefs specified only the bulleted language
“prohibiting the use of its computer resources to send non-business information.” This is the

language that the Board focused on in its notice to the public for briefing.



Fourth, counsel deliberately deletes the last paragraph of the rule. That last paragraph is
particularly important, as we argue in our brief, because the language acknowledges that the
employees who were given access to email were allowed to use it for personal purposes. The
only restriction contained in that sentence, which counsel intentionally omitted, is that those who
have access are expected to “[lI]imit the use of personal email, including using streaming media
... and downloading photos.” See 2007 Handbook, p. 2.14.

Counsel deliberately misstates the rule that is at issue. Counsel adds a paragraph that was
never at issue. Counsel deletes a paragraph that is central to this case.

This is no mere negligence. It is intentional. Counsel’s duty to be truthful to this agency
and to the public has been breached. It is “alternative facts.”

The Brief should be stricken. This matter should be referred to the General Counsel to
consider whether action is appropriate under the Board’s Rules and Regulations Section 102.177

for misconduct on the part of counsel.

Dated: October 10, 2018 Respectfully Submitted,

WEINBERG, ROGER & ROSENFELD
A Professional Corporation

/s/ David A. Rosenfeld

By: DAVID A. ROSENFELD
CAREN P. SENCER
Attorneys for Charging Party INTERNATIONAL
UNION OF PAINTERS AND ALLIED TRADES,
DISTRICT COUNCIL 15, LOCAL 159, AFL-CIO



PROOF OF SERVICE

| am a citizen of the United States and resident of the State of California. | am employed
in the County of Alameda, State of California, in the office of a member of the bar of this Court,

at whose direction this service was made. | am over the age of eighteen years and not a party to

the within action.

On October 10, 2018, | served the following documents in the manner described below:

MOTION TO STRIKE BRIEF OF RESPONDENT AND FOR FURTHER SANCTIONS

%} (BY ELECTRONIC SERVICE: By electronically mailing a true and correct copy
through Weinberg, Roger & Rosenfeld’s electronic mail system from
kshaw@unioncounsel.net to the email addresses set forth below.

On the following part(ies) in this action:

David Dornak

Mark Ricciardi

Fisher & Phillips LLP

300 South 4th Street, Suite 1500
Las Vegas, NV 89101
ddornak@fisherphillips.com
mricciardi@fisherphillips.com

Counsel for Respondent

John McLachlan

Fisher & Phillips LLP

One Embarcadero Center, Suite 2050
San Francisco, CA 94111
jmclachlan@fisherphillips.com

Counsel for Respondent

Elizabeth Cyr

James C. Crowley

Lawrence Levien

Akin Gump Strauss Hauer & Feld LLP
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036
ecyr@akingump.com
jcrowley@akingump.com
llevien@akingump.com

Counsel for Respondent

Chad Wallace

Counsel for the General Counsel
National Labor Relations Board
Division of Advice

1015 Half Street, S.E.
Washington, D.C. 20570
chad.wallace@nlrb.gov

Counsel for the General Counsel

Mr. Cornele Overstreet

National Labor Relations Board, Region 28
Regional Director

2600 N. Central Ave, Suite 1400

Phoenix, AZ 85004-3099
cornele.overstreet@nirb.gov

Amici Curiae;
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Montgomery Blair Sibley

189 Chemung Street

Corning, NY 14830
mbsibley@privacycomplianceconsulting.com

Amicus Curiae

G. Roger King

McGuiness, Yager & Bartl LLP
1100 13th Street, N.W., Suite 850
Washington, D.C. 2005
rking@chrolaw.com

Counsel for Amicus, HR Policy Association

Jeffrey M. Hirsch

Geneva Yeargan Rand Distinguished
Professor of Law

University of North Carolina School of Law
Van Hecke-Wettach Hall

160 Ridge Road, Campus Box 3380

Chapel Hill, NC 27599-3380
jmhirsch@email.unc.edu

Amicus Curiae

Joanna R. Bush

Jones Day

717 Texas, Suite 3300
Houston, TX 77002
jrbush@jonesday.com

Counsel for Amici, American Hospital
Association and Federation of American
Hospitals

F. Curt Kirschner, Jr.

Jones Day

555 California Street, 26th Floor
San Francisco, CA 94104
ckirschner@jonesday.com

Counsel for Amici, American Hospital
Association and Federation of American
Hospitals

Nancy Hammer

Society for Human Resource Management
1800 Duke Street, Suite 100

Alexandria, VA 22314
Nancy.Hammer@shrm.org

Counsel for Amicus, Society for Human
Resources Management

Elizabeth Milito

Luke Wake

National Federation of Independent Business
Small Business Legal Center

1201 F Street, N.W.

Washington, D.C. 2004
Elizabeth.Milito@nfib.org
Luke.Wake@nfib.org

Counsel for Amicus, National Federation of
Independent Business

Peter C. Tolsdorf

Leland M. Frost

Manufacturers’ Center for Legal Action
733 10th Street, N.W., Suite 700
Washington, D.C. 20001
ptolsdorf@nam.org

Ifrost@nam.org

Counsel for Amicus, National Association of
Manufacturers
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Nicole Berner, General Counsel

Johnda Bentley, Associate General Counsel
Alvin Velazquez, Associate General Counsel
Service Employees International Union
1800 Massachusetts Ave, NW

Washington, DC 20036
nicole.berner@seiu.org
jonnee.bentley@seiu.org
alvin.velazquez@seiu.org

Counsel for Amicus, Service Employees
International Union

Gerald M. Waites

Kathleen Bichner

O'Donoghue & O'Donoghue LLP

5301 Wisconsin Avenue, NW, Suite 800
Washington, DC 20015
gwaites@odonoghuelaw.com
kbichner@odonoghuelaw.com

Counsel for Amicus, United Association of
Journeymen and Apprentices of the Plumbing
and Pipe Fitting Industry of the United States
and Canada, AFL-CIO

Catherine Ruckelshaus, General Counsel
Ceilidh Gao, Staff Attorney

National Employment Law Project

75 Maiden Lane, #601

New York, NY 10038
cruckelshaus@nelp.org

cgao@nelp.org

Counsel for Amicus, National Employment
Law Project

Harold P. Coxson

Ogletree, Deakins, Nash,Smoak & Stewart,
P.C.

1909 K Street, N.W., Suite 1000
Washington, D.C. 20006
harold.coxson@ogletreedeakins.com

Counsel for Amicus, Council On Labor Law
Equality

Kenneth B. Siepman

Ogletree, Deakins, Nash,Smoak & Stewart,
P.C.

111 Monument Circle, Suite 4600
Indianapolis, IN 46204
kenneth.siepman@ogletreedeakins.com

Counsel for Amicus, Council On Labor Law
Equality

Thornell Williams, Jr.

Ogletree, Deakins, Nash,Smoak & Stewart,
P.C.

207 W. Jackson St., Suite 200

Ridgeland, MS 39157
thornell.williams@ogletreedeakins.com

Counsel for Amicus, Council On Labor Law
Equality

J. Bruce Cross

Jess Sweere

Cross, Gunter, Witherspoon & Galchus, P.C.
500 President Clinton Avenue, Suite 200
Little Rock, AR 72201

bcross@cgwg.com

jsweere@cgwg.com

Counsel for Amici, Arkansas State Chamber
of Commerce and The Associated Builders &
Contractors of Arkansas

Rae T. Vann

Michael J. Eastman

NT Lakis, LLP

1501 M Street, N.W., Suite 1000
Washington, DC 20005
meastman@ntlakis.com

Counsel for Amicus, Center for Workplace
Compliance
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John M. D’Elia

Labor Counsel

Minority Staff

Senate Committee on Health, Education,
Labor and Pensions

428 Dirksen Senate Office Building
Washington, D.C. 20510

(202) 224-6840
John_DElia@help.senate.qgov

Counsel for Amicus, Ranking Member Patty
Murray

Craig Becker

James B. Coppess
Matthew J. Ginsburg

815 Sixteenth Street, NW
Washington, DC 20006
cbecker@aflcio.org
jcoppess@aflcio.org

mginsburg@aflcio.org

Counsel for Amicus, American Federation of
Labor and Congress of Industrial
Organizations

Julie Gutman Dickinson

Ira L. Gottlieb

Hector De Haro

Bush Gottlieb, A Law Corporation
801 North Brand Boulevard, Suite 950
Glendale, California 91203
jqutmandickinson@bushgottlieb.com
hdeharo@bushgottlieb.com

Counsel for Amicus Screen Actors Guild-
American Federation of Television and Radio
Artists

Rebecca Hayes

Broadcast Manager and Labor Counsel
for the Screen Actors Guild-American
Federation of Television and Radio Artists
1900 Broadway, 5th Floor

New York, NY 10023

info@sagaftra.org

Counsel for Amicus Screen Actors Guild-
American Federation of Television and Radio
Artists

William R. Lawrence IV

Law Firm of William R. Lawrence IV
1405 George Court, # 7

Lawrence, KS 66044
will@law-assoc.com

Counsel for Amicus International
Brotherhood of Electrical Workers, Local
Union 304

Gregory J. Kramer

R. Todd Creer

Kamer Zucker Abbott

3000 West Charleston Boulevard, Suite 3
Las Vegas, NV 89102
gkamer@kzalaw.com

Counsel for Amicus The Nevada Resort
Association
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Douglas A. Darch

Jenna Neumann

Melissa Logan

Baker McKenzie LLP

3000 East Randolph Street, Suite 5000
Chicago, IL 60010
douglas.darch@bakermckenzie.com
jenna.neumann@bakermckenzie.com
melissa.logan@bakermckenzie.com

Counsel for Amicus lllinois State Chamber of
Commerce

Micah Berul

Marie Walcek

National Nurses United (NNU)
Legal Department

2000 Franklin Street

Oakland, CA 94612
mberul@nationalnursesunited.org
mwalcek@nationalnursesunited.org

Counsel for Amicus National Nurses United

Seth H. Borden

McGuireWoods LLP

1251 Avenue of the Americas, 20th Floor
New York, NY 10020-1104
sborden@mcguirewoods.com

Counsel for Amici Coalition for a Democratic
Workplace, The Retail Industry Leaders
Association, The Chamber of Commerce of
the United States of America, The
Independent Electrical Contractors, Inc., The
International Foodservice Distrubutors
Association, The National Association of
Wholesale-Distributors, The National Retail
Federation, The Restaurant Law Center, the
American Hotel & Lodging Association, and
Associated Builders and Contractors

Richard B. Hankins

Brennan W. Bolt

McGuireWoods LLP

Promenade

1230 Peachtree Street, N.E., Suite 2100
Atlanta, GA 30309-3534
rhankins@mcguirewoods.com
bbolt@mcguirewoods.com

Counsel for Amici Coalition for a Democratic
Workplace, The Retail Industry Leaders
Association, The Chamber of Commerce of
the United States of America, The
Independent Electrical Contractors, Inc., The
International Foodservice Distrubutors
Association, The National Association of
Wholesale-Distributors, The National Retail
Federation, The Restaurant Law Center, the
American Hotel & Lodging Association, and
Associated Builders and Contractors
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Sarah K. Hawkey Angelo I. Amador

McGuireWoods LLP Restaurant Law Center

World Trade Center 2055 L Street, N.W., 7th Floor
101 West Main Street, Suite 9000 Washington, D.C. 20036
Norfolk, VA 23510-1655 aamador@restaurant.org

shawley@mcqguirewoods.com

Counsel for Amicus The Restaurant Law
Counsel for Amici Coalition for a Democratic | Center

Workplace, The Retail Industry Leaders
Association, The Chamber of Commerce of
the United States of America, The
Independent Electrical Contractors, Inc., The
International Foodservice Distrubutors
Association, The National Association of
Wholesale-Distributors, The National Retail
Federation, The Restaurant Law Center, the
American Hotel & Lodging Association, and
Associated Builders and Contractors

Dallas G. Kinsbury

Roderick Eves

United States Postal Service
Law Department — NLRB Unit
1720 Market Street, Room 2400
St. Louis, MO 63133-9948
dallas.g.kingsbury@usps.gov
roderick.eves@usps.qov

Counsel for Amicus United States Postal
Service

| declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on October 10, 2018, at Alameda, California.

/s/ Katrina Shaw
Katrina Shaw

1456431991479
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